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DOD: ALSO PASS TO AF/JA, NAVY IAOBDAJAAIA, DCPA 

E.O. 11652: N/A 

TAR ICRC, PARM, PFOR 

SUBJECT: LAWS OF WAR COSE - CONCENSUS ON MERCENARIES 

1 . WORKING GROUP OF COMMITTEE III ARRIVED APRIL 21 AT CONSEN- 
SUS TO FORWARD TO THE COMMITTEE FOR ADOPTION A COMPROMISE 
ARTICLE ON MERCENARIES DEVELOPED THROUGH PRIVATE CONSULTA- 
TIONS LED BY NIGERIA. NIGERIANS ACCEPTED MOST SUGGESTIONS 

BY U.S. DELEGATION, AND RESULTING TEXT IS INNOCUOUS. WHILE 
DEPRIVING MERCENARIES OF RIGHT TO PW AND COMBATANT STATUS, 
IT SO DEFINES THE TERM "MERCENARY" AS TO VIRTUALLY ENSURE 
THAT NO ONE WILL EVER BE COVERED. RADICALS FAILED IN 
EFFORTS TO DECLARE BEING A MERCENARY A CRIME AND TO DENY 
MERCENARIES BASIC HUMANITARIAN PROTECTION OF ARTICLE 65 OF 
DRAFT PROTOCOL. 

2. TEXT OF PROPOSED NEW ARTICLE ON MERCENARIES RECOM- 
MENDED FOR ADOPTION BY COMMITTEE III WORKING GROUP 21 
APRIL IS AS FOLLOWS: 
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1 .. A MERCENARY SHALL NOT HAVE THE RIGHT TO BE A 
COMBATANT OR PRISONER OF WAR. 

2. A MERCENARY IS ANY PERSON WHO: 

(A) IS SPECIALLY RECRUITED LOCALLY OR ABROAD IN 
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ORDER TO FIGHT IN AN ARMED CONFLICT; 

(B) DOES TAKE A DIRECT PART IN THE HOSTILITIES; 

(C) IS MOTIVATED TO TAKE PART IN THE HOSTILITIES 
ESSENTIALLY BY THE DESIRE FOR PRIVATE GAIN 
AND, IN FACT, IS PROMISED BY OR ON BEHALF OF 

A PARTY TO THE CONFLICT MATERIAL COMPENSA- 
TION SUBSTANTIALLY IN EXCESS OF THAT PRO- 
MISED OR PAID TO COMBATANTS OF SIMILAR RANKS 
AND FUNCTIONS IN THE ARMED FORCES OF THAT PARTY; 

(D) IS NEITHER A NATIONAL OF A PARTY TO THE CON- 
FLICT NOR A RESIDENT OF TERRITORY CONTROLLED 
BY A PARTY TO THE CONFLICT; AND 

(E) IS NOT A MEMBER OF THE ARMED FORCES OF A 
PARTY TO THE CONFLICT, OR OF ANY STATE AND 
SENT BY THAT STATE. 

3. TEXT ASSERTED TO BE A GREAT VICTORY BY AFRO-ASIAN 
BLOC. EXCLUSION OF MEMBERS OF ARMED FORCED (PARAGRAPH 
2E) MEANS TEXT HAS LITTLE PRACTICAL EFFECT. INTRODUCED 
BY AMBASSADOR CLARK OF NIGERIA AS REPRESENTING A DELI- 
CATE BALANCE. IT WAS PRAISED BY VIRTUALLY ALL. IT WAS 
AGREED WITHOUT OBJECTION THAT THE COMMITTEE REPORT 

SHOULD SPECIFICALLY REFLECT THAT MERCENARIES ARE 
ENTIELED TO RECEIVE HUMANITARIAN TREATMENT AND FUNDA- 
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MENTAL GUARANTEES, IF TRIED, SUCH AS THOSE UNDER 
ARTICLE 65 FUNDAMENTAL GUARANTEES AND ARTICLE 42 GIS. 

SORENSON 
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